Case and 


Comment 


NOT? 


aarp 
1 i. 


Recent Import 


INDEX TO ANNOTATION OF THE 


LecaL 


APRIL, 


AND COMMENT 


Month: 


pad, 
Pitt 


-. bs a 


t 


Single numbe 


ption, nts peranni 


LAWYERS Co-OPrEna 


N. 


vi 


Kochester, Ea 


New YORK, 
9 Nassau St. 


CHICAGO, 
> Monroe st 


Entered at po 


second 


Attorney's Declaration of Belief. 


An able New York 
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e recently 


3 on both 


attorne) 
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for unprofessional conduct i 


tempting to influence the jury by declari 


their own personal belief in the evidence on 
their side. 
that 
that the attorney 
that } 


certainly an improper trick 


Every juror fit to 


an attorney's belief is not 


is well aware of and 


iis declaration thereof to the jury is 


and quite pre | 
ably a lie. 


Such an attempt by an attorney 


is one of the varieties of claptrap by which 


intelligent jurors are offended, 
an attempt to il 
An in this 


belongs to the class of shysters, o1 


practise on the 


attorney who indulges 


practi 


has ten 
dencies in that direction; 


it know 


vet many who do 


enough to be ashamed of the pra: 
tice. Sharp judicial reminders of its impro 


priety might well be more 


frequent. 
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Two women are ntl 


imprisoned in New York city for the use of 


said to have been re¢ \ 


indecent language toward each other while 
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irreling in the street. Some caustie re- 


arks have been made concerning the dis- 


crimination which imprisons them and ig- 


decent 


nores tie 


posters on billboards. 


is well to have least some 


ft 


at 


recogni- 


. even if fitful, of the right o e public 


protected against indecency. This 
has, of course, been recognized by va- 


rious judicial decisions Trom an early date. 


subject of indecent personal exposure 


re are well-known criminal the 
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laws on 


insane person whose insanity is of 


as to lead hi 


sue 
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in publie, and that 
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Ristine (Ind.) 8 ) 
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commu- 


nity, if suffered to remain at large, 


g as 


is cone 
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held 


publie expense. 


and such a 
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at 
recited 


be 


So 


person therefore to 


properly restrained 


in civil cases, as by the court 


Lowe rv. Prospect Hill Cemetery Asso 
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of his property where 


in 


jation 
37. “the 


made: by 


use 
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one by the unwritten, 

but accepted, lav F dee is 


and 


unquestionably, 


ney violated, 


"isanee mav be 


bee 
a tendency in recent years to more public in- 


dec ney 


enjoined.” ‘re has, 


n 


in this country than was formerly 


seen, 


the 


Greatly inereased familiarity with 
customs of other countries in whieh 


much lower standards prevail has doubtless 
been one of the causes. Books and periodi- 
cals, including their illustrations, have given 
marked proof of this tendeney, which has 


been prevented from becoming much worse 
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only by the persistent and heroic, even if not 
always judicious, efforts of persons and o1 


ganizations who have brought some of the 


worst disseminators of vile publications to 


punishment. The unlawfulness of obscene 





and indecent publications is a question on 
which the authorities are carefully reviewed 
in a note in 23 L. R. A. page 110. Much 





difference of opinion wili 
to the 


necessarily exist 
shall 
drawn between what the law must prohibit 
and that 


laxity and indifference in cases clearly be- 


as line which 


pract ically be 


as indecent which is allowed, but 


yond the line ought not to exist. 
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Hrgging a Deluzion. 


The theory that Congress has 


power to 


make insurance a part of interstate and for- 


eign commerce is ceciared by the Baltimore 


Underwriter to be now sustained by the de 


cision of the Supreme Court of the United 


States in the lottery cases an editorial, 


journal claims to be the pi in the 





ioctrine, hich some dls 


puted and a few tried to ridicule,” but which 


it now has the satisfaction of finding 
sustained by the Supreme Court.” It 


by announcing “We feel very 

well satistied with the situation, though not 
disposed to reiterate ‘1 told you so.’” 

\ tendeney to find what is desired in 2 de 

cision has somecime been shown Dv over- 

zealous advyocat of a doctri in this 


wever, the doctrine which is declared 


to be “fully sustained” by the lottery deci 
sion is not only unsupported by it, but ut- 
terly inconsistent with it. The dissenting 


opinion expressly declares: “If a particu 
lar article is the 


the 


not subject of 


commerce, 


determination of Congress that it is can 


not be so conclusive as to exclude judicial 








inquiry.” The majority opinion, as do sil 
the other decisions of the court on the sub 
ject, proceeds on the same taeory. i 

main part of the opinion consists of a dis 
eussion of the meaning or import of the 
word “commerce” as used in the Constitu 
tion. The idea that Conzress, by its ip 

dirit, could settle that question seems never 


to have oceurred to the court. Therefore, it 
proceeds to consider whether or not the car 
Nu 
merous prior decisions of the court are cited 


rving of lottery tickets is commerce. 


and discussed, in all of which the court has 
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the scope of the word “commerce” as used 
the Whatever the court 


may decide in future cases, it is certain that 


in Constitution. 
up to the present time it has, in the lottery 
ease and in all other cases, consistently held 
that the scope of the term “commerce,” as 
used in the Constitution, is to be determined 
by the court, and not by Congress. There- 
fore, the attempt to draw from the lottery 
case any support for the theory that Con- 
vress can conclusively determine what con- 
stitutes commerce is as hopeful as com- 
mercial venture for the extraction of moon- 
shine from cucumbers. 

The fallacy in the reasoning of the Balti- 
more Underwriter clearly appears in its own 
held “that 
the discretion of Congress in its regulation 
ot 


statements. It the court 


says 


interstate commerce is not to be con- 
trolled by the courts simply because in their 
opinion such regulations may not be the best 
or most effective that could be employed. 
In i to 


necessarily has the power to select 


other words, Congress, in its power 
regulate, 


the subjects and Mmstrumentalities which ‘it 
intends shall thereafter enter 
the states.” 


The proposition, in sh 


into ecommerce 


between The non se quitur is 


apparent. ort, is that 
the discretion of Congress in the regulation 
of the 


what shall be considered commerce. 


commerce involves right to define 
This is 
equivalent to the proposition that the con- 
clusiveness of the power of a court to deter- 
mine questions within its jurisdiction in- 
cludes the power to determine the extent of 


its own jurisdi.iion. Such propositions 


only need to be clearly stated to 


answer 


themselves. 
- 


Extent of the Miners’ Victory. 


The unanimous decision of the coal strike 
commission gives a very substantial victory 
to the miners. Though it does not give all 


they sought, it gives enough to show that 
there was substantial justice in their de- 
mands, and very effectually settles the con- 
tention that there was “nothing to arbi- 
trate.” On the matters of wages, hours, 
Sunday work, distribution of cars, and size 


of cars the miners win. They fail to obtain 


any specifie recognition of the union, but 


that was not reasonably to be expected, as it 


Was in a certain sense an outside matter. 
Their 


demand that the operators pay their 


. . . . = * 3 : : ae 
deemed it necessary to determine for itseif ‘check weighmen is denied, but this is a com- 


est 


ect 
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hat 
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paratively small matter. Moreover, it seems 
hardly reasonable to ask operators who 
weigh coal in the regular course of business 


to pay for men to check up their work, and 








this is what we suppose the check weighimen 
} 
hi 


ive to do. It seems a little incongruous to 
expect one who performs an operation to 
pay se mebody else to see if he has done it 
fairly. The miners’ demand for a change in 
the method of payment so as to pay accord- 
ing to weight of the coal is denied. This is 
the only point that offers the miners an) 
considerable ground of complaint, even from 
their own standpoint. These are the only 
matters on which reasonable men can well 
differ in judgment. 

There are other matters on which the 
commission has plainly spoken that may be 
counted adverse to the miners, but which 
they cannot afford to so consider. The com- 
mission justifies the use of militia to keep 
the peace, condemns boycotts and violence, 
and forbids any effort by the miners to re- 
strict the output of the mines, except by 
agreement with the operators, and also for- 
bids discrimination against any workman 
because of membership or nonmembership 
in any labor organization, and any interfer 
ence by union men with nonunion men. On 
most, if not all, of these matters the more 
enlightened and farseeing labor leaders will 
agree with the commission. But the more 
ignorant and turbulent workmen may find 
in these clear and strong conclusions of the 
commission a cause of grievance. Without 
usually demanding it openly, many of them 
practically assume that they have a right to 
tyrannize over, and, if necessary, to kill, 
nonunion men who dare to work when they 
choose to strike. It is of the highest value 
to have a commission composed of eminent 
citizens from the most varied positions and 
occupations in life, upon whom the atten- 
tion of the whole nation is centered, unite 
in a powerful statement of the fundamental 
rights and duties of free men. They give 


no countenance to tyranny, whether by capi 


talists or by labor unions, and they tolerate | 


no lawlessness. 


— +. = 


Labor’s Worst Enemies. 
The progress of organized labor toward 
the betterment of labor conditions is certain 
to go on to larger resulis so long as its de- 


mands are just. Nothing can impede it un 
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less the forces of labor forfeit the sympathy 
of the public by injustice or wronerdoing. 
For that reason no outright enemies of labor 
can bezin to work the evil to labor interests 
that is worked by thee of its champiors 
and friends who counsel crime in its behalf. 
White workmen of the most enlightenment 
and character are as stanch in their adhe 

ence to right and justice as any other class 
of citizens can be, there is an ill concealed 
sentiment among the lower grace of laborers 
in favor of violence and crime as means to 
secure their demands. This is, at bottom, 
the round of objection to any organized 
force, like that of the militia, to preserve 
peace and prevent violence in time of strike. 
The somewhat common protest from labor 
organizations against calling in the militia 
to “break a strike” is, in reality, a demand of 
a right to win the strike by violence without 
interference. So pernicious has become the 
sentiment among labor organizations that 
some of them regard a laborer who serves 
in the national guard as a traitor. One of 
their champions recently declared in a pub- 
lie speech: “If those who have great money 
interests to be protected by a national guard 
want one and insist upon it, then let them 
man it. Workingmen, your class interests 
are not those for which a national gard ex- 
ists, and therefore you have no business in 
its ranks, and the patriotism that takes you 
into them is false and brutal.” Another 
publicly declares that “crmies are for the 
protection of the rich, ~ for the pro- 
tection of accumulated wealth, accumulated 
under forms of law through legislative and 
governmental favoritism.” These utterances 
are typical of what many labor agitators 
think and say, and it is painfully evident 
that a great number cf workingmen have 
come to believe that they have something 
like a right to use violence for the enforce- 
ment of their demands, and to use it, not 
only against eapitalists, but against all 
| laborers who undertake to work when the 
| unions forbid them. The same theory seems 
to be the basis of the attack by a woman 
champion of labor in verses on “Labor’s 
Critics,” published in a recent number of 
the “Outlook.” She satirizes the utterance 
of a bishop to his flock in opposing violence 
by labor unions, on the ground that 

—‘the violence that boycotts and does in- 

jury to stock 


Is only fair in military war.” 
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While it may not be fair to take such verses 
100 seriously, the only point that can pos 
sibly be made by them is that labor unions 
ought not to be criticized for using violence. 

It well to 
labor unions brought to the light and clearly 
stated. 


is have any such theories of 


The demand of immunity from in 
terference while labor unions or their sym- 
pathizers mob and murder their fellow citi- 
zens for attempting to work only needs to be 
exvlicitly made to have its insolence and its 
infamous brutality effectually answered. It 
is time to demand of all labor leaders some- 
thing more than a cautious and timid dis 
approval of violence. They must emphati- 
cally condemn and make a vigorous attempt 


to suppress it. 


o> —— 


Illegal Picketing. 


With g.eat clearness and emphasis the il 
legality of picketing by labor unions to an- 
noy and 
their 


harass workmen who have taken 
places during a strike is stated by 
judges MePherson and Munger in Union Pa 
cifie R. ¢ ». Ruef, 120 Fed. Rep. 102. The 
of that the 
picketing did net involve intimidation of the 


workmen. 


Oo. 1 


contention was, course, made 


The popular theory among thie 
strikers in such cases is that the picketing 


does not necessarily involve physical vio 


Jence, and therefore cannot of itself amount 


to a threat or intimidation. But there 


much reason in the statement by Judge 


is 
Me- 
Fherson that “the mere fact that the shops 
are picketed can only be intended for intim 
idation,” and he quotes from another case 
the statement that “the most potential or 
unlawful force or violence may exist with- 
out lifting a finger against any man or ut 
of threat It 
is declared that a most substantial exhibi- 


tion of force is made by keeping large bodies 


tering a word against him.” 


of men massed and controlled by leaders 
near the place of work, so that those who 
to trouble in 


The court expressly con- 


desire work there may fear 
going or coming. 
ceded the right of strikers to argue or dis 
cuss the subject of employment with the new 
employees, and persuade them, if they could, 
but. stated with equal emphasis that new 
had 
fear and without | 
being compelled to discuss this or any other | 


question, 


employees the right to come and 


oro 


without or molestation, 


and without being guarded or 


| 

| 

1 

picketed, adding that persistent and contin- | 
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ued and objectionable persuasion by num- 
of itself Picketing 
which in fact annoys or intimidates employ 


bers is intimidation. 


ees is clearly an interference with their 


rights. It was long ago established that an 


unlawful nuisance might be ereated by a 
congregation of persons sufficient to obstruct 
a highway, although 
When a per 


sons assemble with the express purpose of 


they were ent irely 


peaceable. large number of 


harassing or annoying others, to deter then: 
from engaging in lawful employment, the 
unlawfulness of the conduct becomes clear. 
But in this case the picketing was accom 
panied by more aggressive intimidation, not 
only by language villainously vulgar and ob- 
mixed execrable oaths 


scene, with 


and 
threats of murder, but also by outrageous 
and brutal assaults, in one instance ending 
in murder. The result of this case is 


in 
harmony with that of Vegelahn v. Guntner, 
167 Mass. 92, 35 L. R. A. which de 


elared that a patrol by strikers in front of 


-929 


a factory was unlawful because it 
of 


was a 


means intimidation when used in com- 
bination with social pressure, threats of per- 
sonal injury, ete. Judge Munger is explicit 
in the statement that picketing in and of it- 
self, when properly conducted, is not unlaw 
ful, but that it is so when accompanied by 
violence or any manner of coercion or intim 
idation. But it is in fact very doubtful if 
picketing ever has been, or ever will be, used 
by strikers, except for the purpose of intim- 
idation. 


Injunction Against Strike Order. 


The application to a Federal court by the 
attorneys of the Wabash Railroad Company 
for an injunction to restrain labor unions 
from ordering or instigating a strike by the 
railroad employees has aroused unusual in- 
terest. Some of the press reports announ- 
cing the success of the application seemed to 
indicate that the court had: gone to extraor 
dinary lengths in the way of a judicial pre- 
vention of strikes. But on fuller report it 
appeared that the court had merely issued a 
restraining order for the protection of the 
employees, as well as of the railroad com- 
pany, against outside interference to com- 


mand or instigate a 


strike when the em- 
ployees themselves were satisfied and did 
not desire to strike. The order was based 


on the allegations of the complainant. But 


the 
ny 
OTS 


the 


‘om- 
em- 
did 
ased 
But 
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these the court, on subsequen* hearing, found 
to be unsustained. It found that the em- 
ployees were not satisfied, and had them- 
selves voted to strike, and on this state of 
things the court refused to grant any in- 
junction against the action of the union in 
advising or ordering a strike. It appears, 
therefore, that the court in this, as in most 
cases, has been dul considerate of all the 
rights of the workmen and of the unions. 
If the union undertook to tyrannize over em- 
ployees who were themselves unwilling to 
strike, to compel them to do so, it would 
seem to be a proper case for an injunction, 
but no such case as that seems yet to have 
arisen, and is not likely to arise. 


— oe 


Between the Upner and the Nether 
Millstone. 


In a recent clash of jurisdiction, between 
the district court of the United States for 
the district of Indiana and the cireuit court 
of Floyd county in that state, Mr. William 
W. Watts, a prominent and reputable lawyer 
of Louisville, Kentucky, sometime president 
of the Commercial Law League, was a suf- 
ferer. Unable successfully to steer between 
the Federal Seylla and the state Charybdis, 
that gentleman found himself adjudged 
guilty of a contempt of court, and, to be dis 
charged from his imprisonment, has_peti- 
tioned the Supreme Court of the United 
States for writs of habeas corpus and cer- 
tiorari. 

At the close of last vear, an action to re 
cover a debt of $15,000 was begun in the 
Mlovd eireuit court by a creditor of an Indi 
ana cerporation, located at New Albany, In- 
diana, and engaged in manufacturing 
boilers. In the course of that action, and 
in accord with the law and practice of In- 
diana, the New Albany Trust Company was 
appointed receiver of the defendant corpora 
tion, and empowered to carry on its business 
so far as to complete contracts already en- 
tered into; and the usual order for the pres- 
entation and proof of claims was made. 
The firm of which Mr. Watts is a member 
represented, first, the plaintiff, and, later, the 
receiver, in this action. At this stage, other 
creditors of the moribund corporation insti- 
tuted proceedings in bankruptcy in the dis- 


} 


trict court of the United States for the dis- | 


trict of Indiana, and that court, upon their 


and ordered him to proceed forthwith to 
New Albany and take ‘summary possession 
of the barkrupt’s estate. On the arrival of 
the new official, and learning his demand, it 
seems to have been thought by the presi- 
dent of the trust company and the counsel 
that the order to take immediate possession 
of the bankrupt’s assets had been inadver- 
tently granted, and accordingly they request- 
ed by telephone an opportunity, to appear 
and explain the situation with a view to a 
modification, asking and receiving a stay in 
the meantime. That the state court might 
not complain, an application was made to 
it, in behalf of the trust company, for leave 
to appear in the Federal court for the stated 
purpose. This leave was granted, but to the 
very limited extent of allowing an explana- 
tion and making a protest against the new 
receivership. The hearing thus obtained 
not only failed to effect its purpose, but the 
president of the trust company and its coun- 
sel were constrained by the peremptory de- 
mand of the district judge to promise, the 
one to deliver, and the other to advise the 
delivery of, the bankrupt corporation’s prop- 
erty forthwith to the receiver in bankruptey. 
On a report of this resuit being made to the 
Floyd county circuit court, that tribunal 
promptly removed the trust company from 
its receivership, and appointed a new re- 
ceiver in its place, and required its president 
and counsel to purge themselves of a con- 
tempt of its dignity. And as the new state 
court receiver, in obedience to his instruc- 
tions, refused to recognize the engagements 
of his predecessor in trust and its counsel to 
the Federal court, the learned district judge 
conceived he had been trifled with, and cited 
the several persons involved to show cause 
why they should not be punished for con- 
tempt. Upon this proceeding, Mr. Watts 
was found guilty, and sentenced to sixty 
days in jail, and he does not seem quite clear 
of jeopardy to a like extent in the Indiana 
state court. The outcome of his appeal to 
the United States Supreme Court for review 
on certiorari in aid of habeas corpus wiil be 
awaited with interest by the American bar. 

Wholly apart from the merits of the par- 
ticular controversy, the case is one of gen- 
eral professional concern. It suggests the 
possibility, at least, that a counselor, in the 
very effort to avoid giving offense, may un- 
wittingly find himself in prison for a con- 


tempt, because one or each of two courts, 


petition ex parte appointed another receiver, each jealous of its prerogatives, deems itself 





126 CASE AND COMMENT. 











defied. Obeying either may be at the peril camus, ond other writs fov appellate 
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= : . aao as to (bd) concurrent jurisdiction 
lawful power, may prompt!y imprison him, 


; ; : elsewhere as a restriction: (¢) want 
and leave him to learn, by his own bitter ex- | of proper facilities as a restriction: 


perience, the necessity of the writ of habeas (2) another adequate remedy as a re- 
corpus | striction: (1) general rules (2) 


what remedies are adequate: (¢) re- 
striction as to matters publi juris: 


(1) general rules; (2) what matters 
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(1V.) Method of conferring and ex- 
tent of: (a) general rules; (b) un- 
der grant of general common-law ju- Assault. 


risdiction; (c) under express general 





grant; (d) under general grant of ap- 
pellate jurisdiction; (e) under ex 
press grant for appellate purposes ; 
({) under express grant for particu 
lar named purposes; (g) under grant 
ot jurisdiction in appeal and manda- 
mus; (hk) under grant as to man- 


One sued for assault committed in a con- 
tinuous encounter is held, in Gutzman v. 
Clancy (Wis.) 58 L. R. A. 744, to have the 
right to counterclaim for injurics inflicted 


(II.) what constitutes original juris- Ot. 
diction: (III.) origin and nature; Among the New Decisions. 
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upon him by his adversary. 
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Attachment. 


Under a mortgage securing several notes, 
which provides that, in case of default in 
payment of one and sale of the mortgaged 
property, the mortgagee may appropriate 
the fund to the payment of the amount 
of principal and interest hereby secured, 
where some of the notes have been default- 
ed, an attachment of property not included 
in the mortgage has been made to collect 
the amount due on them, and a sale made 
under the mortgage, it is held, in Hutchings 
v. Reinhalter (R. 1.) 58 L. R. A. 680, that | 
the mortgagee may appropriate the fund | 
realized from such sale to notes not due, in| 
order to reap the benefit of the attachment 
by applying its proceeds upon the matured | 


notes. 


~* 


a certain percentage upon the amount of a 
loan, payable monthly in the same way in- 
terest is paid, which, together with the re- 
quired interest, exceeds the rate allowed by 
law, is held, in Washington National B. 
L. & I. Asso. v. Stanley (Or.) 58 L. R. A. 
816, not to be authorized by a provision ir 
a statute governing building asso«iations, 
that the provisions as to bidding for loans 
shall not apply to an association which 
fixes the rate of premium in its by-laws, and 
that no premium shall be considered or 
treated as interest. 


Burglary. 


A servant having a right to lodge in his 


| master’s house is held, in State v. Howard 


(S. C.) 58 L. R. A. 685, to be guilty of 


| burglary if he opens a closed door or raises 


Attorneys. 


See COURTS. 


Bankruptcy. 

A judgment for damages for criminal con- | 
versation with plaintiff's wife is held, in| 
Colwell v. Tinker (N. Y.) 58 L. R. A. 765, | 
to be within the exception of the bankrupt- | 
ey act, providing that a discharge shall not 
release judgments for wilful and malicious 
injuries to the person or property of an- | 
other. 

A judgment for the publication of a libel | 
is held, in MeDonald v. Brown (R. I.) 58 L. | 


R. A. 768, to be within the clause of the| 
bankruptey act excepting from release judg- 
ments for wilful and malicious injuries to 
the person or property of another. 

The lien of an attachment on personal 
property of a bankrupt is held, in Powers 
Dry Goods Co. v. Nelson (N. D.) 58 L. R. 
A. 770, not to be destroyed by a mere dis- 
charge of the debt secured by the lien, 
through a discharge under the national 
bankruptey act. 


Banks. 


See DAMAGES. 


Building and Loan Associations. 


The exaction of a premium consisting of 


h and enters the building, not for the 


a sas 
purpose of using the house as a lodging 
place, but with intent to steal his master’s 


goods. 





Constitutional Law. 





A statute which establishes a new method 
of forming governing boards of counties, 
but provides that it shall not apply to cer- 
tain counties in the state, is held, in Caro- 
lina Grocery Co. v. Burnet (S. C.) 58 L. R. 
A. 6S7, not to be invalid as special legisla- 
tion, where the legislature has coustitution 
al authority to enact special provisions in 
general laws. 

A statute forbidding, under penalty, an 
employer to discharge an employee because 
he is a member of a labor organization, is 
held, in State ex rel. Zillmer v. Kreutzberg 
(Wis.) 58 L. R. A. 748, to violate the con- 
stitutional guaranty of liberty. 

\ statute limiting the hours of work of 
‘vomen in certain employments is held, in 
Wenham rv. State (Neb.) 58 L. R. A. 825 

l 


mete 
not to infringe the constitutional rights of 
either employer or employee. 

Permitting residents of a state to retain 
possession of their chattels while giving a 
lien on them, by filing a mortgage where 
they reside, and making no provision for 
such mortgage in case of nonresidents, is 
held, in MeFadden v. Blocker (Ind. Terr.) 
58 L. R. A. 894, not to infringe the consti- 
tutional right of contracting in relation to 
personal property. 
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Counties. 
See CONSTITUTIONAL LAW 
| 
Courts. 

Where judgment for plainti in an ae- | 
tion for personal injuries, removed from a 
state to a Federal court, is reversed and 
the cause remanded for new trial on the 
ground that the injury was caused by the 


act of a fellow servant, it is held, in Illinois 
Central (Tenn.) 58 L. 
R. A the 


of the case if plaintiff discontinues the ae- 


Benz 


Railroad Co. v. 


690, that such ruling is not law 


tion and begins a new one in a court of an- 
other co inty ol the state. 

\ statute forbidding an attorney at law | 
to promise or give to any person a valuable 
consideration as an inducement to placing 


in his hands a demand for the purpose of 
having an action brought thereon is held, 
in Irwin v. Curie (N. Y.) 58 L. R. A. 830, 


not to prevent the person who places the de- 


mand in his hands from recovering the 
agreed compensation, since the parties are 
not in pari delteto. 

A supreme court whose original juris- 


diction mandamus is limited to 


involving public interest or private ones 


cases 


in which there is no. other adequate 


Kocourek 


833, to 


remedy, is held, in People ex rel, 
(ill.) 58 L. R. A. 


no jurisdiction of a proceeding by a private 


v. Chicago have 


relator to compel a municipal corporation 


to remove a bridge across a street 


connect- 


ing the upper floors of buildings abutting 


thereon. 


Criminal Law. 

The 
ease without the consent of the accused, be- 
g is held, 

People (Ill.) 58 L. R. A, 
not to sustain the defense of former jeop- 


discharge of a jury in a criminal 


cause the jurors are unable to agree, 


in Dreyer v. 869, 


ardy, on a subsequent trial. 





Damages. 


damages for wrongful refusal | 


Punitive 
to honor a check are held, in American Nat. 
Morey (Ky.) 58 L. R. A. 956, not 
the of 





Bank v. 


to be allowable, in absence actual 


| malice, oppression, cr 


COMMENT. 


bad motive on the 


part of the bank. 


Eminent Domain. 
WILLS. 


See 


Former Jeopardy. 


See CrimInaL Law. 


Guardian and Ward. 





\ guardian of an incompetent person is 
rel. Raymond v. Lawrence 
(Minn.) 58 L. R. A. 931, to have the right 
to state 
other, temporarily or permanently, subject, 


held, in State ¢ 


remove his ward from one to an- 
however, to the power of the court of chan- 


cery to restrain an improper removal. 


Highways. 


The placing of telephone poles and wires 
in a city street is held, in Donovan v. Allert 
(N. D.) 58 L. R. A. 


servitude thereon, requiring compensa- 


775, to be a new burden 
or 
tion to be paid to abutting owners. 

The placing by a private lighting com- 
pany of poles at the curb in a street, and 
the stringing thereon of electric-light cable 
iines and wires for the purpose of furnish- 
ing light and energy to private takers, is 
Columbus Edison Electrie 
58 L. R. A. 


neld, in Callen v. 
Light Co. (Ohio) 


782, to be a 


taking of the property of the abutting owr- 


|} ers. 


Husband and Wife. 


To be sealed for time and eternity by a 
the 
law of the Mormon Church is held, in Hil- 
ton v. Roylance (Utah) 58 L. R. A. 723, to 


be a good common-law marriage. 


sealing ceremony in accordance with 


A husband’s common-law liability for his 
Wilson 
(Cal.) 58 L. R. A. 941, not to be changed by 
statutes preserving to her her separate es- 


wife’s torts is held, in Henley v. 


tate and empowering her to manage it. 


he 


ice 
ht 
in- 
ct, 
in- 


res 
ert 
len 


iSa- 


om- 
and 
ible 
ish- 
, is 
tric 
ea 
Wr- 


Vv a 
the 
Hil- 
3, to 


his 
Ison 
d by 
> es- 
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Injunction. 


An employee of a glucose manufacturer, 


knowing the secret processes of the busi- 


he 
ness, is held, in Harrison v. Glucose Sugar 


Refining Co. (C. C. A. 7th C.) 58 L. RJ 


A. 915, to be properly enjoined from violat- 
ing his contract not to enter the employ of 
a rival manufacturer during his term of 


employment. 


Insurance. 

That a debt has become barred by the 
statute of limitations is held, in Connecti- 
eut Mutual L. Ins. Co. v. Dunscomb ( Tenn.) 
58 L. R. A. 694, not to defeat the creditor’s 
right to enforce payment of a policy of in- 
surance in his favor on the debtor’s life. 

Under a contract to purchase real estate 
and pay the purchase price in instalments, 
which provides that the purchaser shall 
keep the property insured for the benefit of 
the vender, it is held, in Naquin v. Texas 
Savings & R. E. Invest. Asso. (Tex.) 58 L. 
% A. 711, that the purchaser cannot, in 
case of injury to the property by fire, insist 
tiiat the insurance money shall be applied 
in reduction of the indebtedness not yet 
due, when its amount, added to the value 
of the lot, does not equal the unpaid pur- 
chase money, but the vendor is held to have 
the right to apply it in restoring the prop 
erty for the protection of its security. 

A provision of a fire insurance policy 
rendering it void if gasoline is kept, used, 
or allowed on the premises is held, in 
Springtield F. & M. Ins. Co. v. Wade ( Tex.) 
58 L. R. A. 714, not to be violated by bring- 


! 

‘held, in Douglass vr. Blount (Tex.) 58 L. R. 
A. 699, to have the right to purchase at the 
execution sale, with the consent of his cli- 
ent. 


Levees. 


See Pcsric IMPROVEMENTS. 


Libel 


A clergyman who enters upon the Laptis- 
mal record of his church the name of a per- 
son as the reputed father of a bastard child, 
knowing that he has been acquitted of that 
charge, is held, in Kubricht v. State (Tex.) 


5S L. R. A. 959, to be guilty of libel. 


Lis Pendens. 


Under a statute providing that an action 
is deemed to be pending from the time of 
its commencement until its final determi- 
nation upon appeal, or until the time for 
appeal is passed, a mortgagee of land which 
has been restored to the mortgagor by a de- 
fault judgment against his grantee is held, 
in Mach v. Blanchard (S. D.) 58 L. R. A. 
1S11, to take, subject to the contingency of 
having his title defeated by the opening ot 
the judgment through proceedings taken in 


proper time, and the Cismissal of the action. 


Mandamus. 


See Courts. 


ing a gallon of it upon the property for | 


temporary use, although such act results in | 


the destruction of the property. 


Judgments. 

Judgments are held, in Evans-Snider-Buel 
Co. v. MeFadden (C. C. A. 8th C.) 58 L. 
R. A. 900, not to be contracts, within the 
prohibition of the Federal Constitution of 
legislation tending to impair contracts. 


Judicial Sales. 


The attorney for plaintiff in the writ is 


Master and Servant. 


See also CONSTITUTIONAL Law. 





} mr} 


|} ‘The superior servant rule, as a limita- 
| tion upon the master’s exemption from lia- 
bility to a servant for the negligence of a 
fellow servant, is held, in Knutter v. New 
| York & N. J. Teleph. Co. (N. J. Err. & 
App.) 58 L. R. A. 808, not to obtain in New 
Jersey. 

An employee is held, in Monteith v. Ko- 
komo Wood Enameling Co. (Ind.) 58 L. R. 
A. 944, to have a right of action for injuries 
caused by his master’s failure to comply 
with his statutory duty to guard a circular 
saw, although the defect was obvious. 








































Mortgage. 


See ATTACHMENT; Lis PENDENS. 


also 

Where one releases a deed of trust. and 
takes a new deed of trust for the balance of 
debt, a 


his lienor subsequent to the first 


deed of trust is held, in Attkisson v. Plumb 


(W. Va.) 58 L. R. A. 788, to get a prefer- 
ence over the second deed of trust, and 
equity will not cancel the release against 
such second lienor, except for fraud and 


mistake. 

An amendment to the law providing for 
the recording of mortgages, so as to permit 
the recording of a chattel mortgage execut- 
ed not then 
be 


nonresident, which could 
held, McFadden v. 


by a 


done, is in Biocker 
the lien of an existing mortgage as against 
the lien of a pending attachment suit, al- 
the 


morteages theretofore executed and record- 


though amendment provides that all 
ed shall be valid, and the mortgage was ac- 


tuslly recorded before the suit was begun. 


Nuisance. 

A judement entered in an action for the 
abatement of a nuisance is held, in Gilbert 
Fish Co. 68 L. R. A. 736, 
to be a bar to a subsequent proceeding for 


v. Boak ( Minn.) 


damages based upon the same facts. 


Osteopathy. 
The practice of osteopathy is held, in 
State (Ala.) 58 L. R. A. 925, to 


be the practice of medicine within the mean- 


Bragg v. 
ing of a statute requiring. a license to en- 


gage in such practice. 


Proximate Cause. 


Negligence in leaving a ear load of high 
explosives an unreasonable time in the vi- 
cinity of a dwelling is held, in Fort Worth 
& D. C. R. Co. v. Beauchamp (Tex.) 58 L. 
R. A. 716, to be the proximate cause of in- 
jury to the dwelling by an explosion of the 
ear through fire communicated from other 
ears near by. 
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(Ind. Terr.) 58 L. R. A. 878, not to perfect | 





Public Improvements. 

Levees and dikes to restrain the waters of 
a navigable river are held, in State ex rel. 
Froehlich (Wis.) 58 L. R. A. 
to be works of internal improvement within 


Jones v. ids, 
the meaning of a constitutional provision 
prohibiting the state from engaging in such 
works. 

Citizens who request the construction of 
and use public improvements are held, in 
Carmicha*l (C. C. A. Sth C.} 
58 L. R. A. 911, not to be liable for the neg- 


ligence of 


v. Texarkana 


a city in their construction or 
operation, 


Public Moneys. 
The appropriation of publie moneys to 
pay debt by 


which was stricken by a cyclone, for bury- 


a incurred a municipality 
ing its dead, removing débris, and caring 
for the injured and homeless, is held, in 
State ex rel. New Richmond v. 
| (Wis.) L. R. A. 739, to be within the 


power of the legislature. 


Davidson 
58 


Taxes, 


The imposition of a license tax upon ve- 


hicles used upon the streets of a city, which 


is to be expended in maintaining such 
Fort Smith vr. Seruges 
| (Ark.) 58 L. R. A. 921, to be constitutional. 
A statute providing for the taxation “of 
Smith 


not to cover the 


streets, is held, in 


| all property” is held, in Hart v. 
58 L. R. A. 949, 
good will of a business, where it is not men- 


(Ind. ) 


tioned in the section defining the class of 
property to which it would properly belong. 


Telegrams. 
| 

| <A telegraph company is held, in Western 
U. Cobb (Tex.) 58 L. R. A. 
| 698, not to comply with its duty to deliver 


Teleg. Co. v. 


| promptly a telegram by delivering it to the 
| clerk of the hotel the 
| boards, where the clerk had no other au- 


where addressee 
thority to receive it than that which arises 
| from the relation of hotel keeper and board- 
| 


er. 





CASE AND COMMENT. 131 


Telephones. 


See Hicuways. 


Usury. 


See BurmtpING AND Loan ASSOCIATIONS. 


Waters. 

An island formed in a navigable river is 
held, in Holman vr. Hodges (Iowa) 58 L. R. 
A. 673, not to become a part of the land of 
an adjacent riparian owner, when it was 
formed independently of any accretions to 
his land, and when any additions to his 
land, whether by accretions thereto or the 
receding of the waters, have resulted from 
the formation of the island. 


a 


Wills. 

A will of real estate is held, in Ametrano 
«. Downs (N. Y.) 58 L. R. A. 719, not to 
pass the amount received for the property 
under eminent domain proceedings consum- 


} 


mated during the testator’s lifetime. 


Women. 


See CONSTITUTIONAL LAw. 


———_ —— 


New Books. 

“NMarr’s Index to Acts of the Louisiana 
Legislature.” 2d Ed. with Supplement. 
Covering All Acts Passed fron 1896 to 1902 
inclusive. (F. F. Hansell & Bro. New Or 
leans, La.) &8. 

“The Laws of Commerce.” By Mark A. 
MeGruder. (G. S. Tourville, St. Louis, 
Mo.) 1 Vol. $1.50. 

“Statutes of Oklahoma.” By W. F. Wil- 
son. Revised and Annotated. (The State 
Capital Co., Guthrie, Okla.) 2 Vols. $12. 

“The Law and Practice in Surrogates’ 
Courts in the State of New York.” By 
Henry Wynans Jessup. 2d Ed. (The Banks 
Law Publishing Co., New York.) 2 Vols. 
$10.50. 

“Annotated Forms of Federal Practice.” 
By Frank Q, Loveland. (The W. H. Ander- 
son Co., Cincinnati, O.) 2 Vols. $12. 


“Admiralty and Shipping Forms.” By 
Edward F. Pugh. 2d Ed. T. & J. W. 
Johnson & Co., Philacelphia, Pa.) 1 Vol. 
S5. 

“\ Formulary of Civil Procedure.” Con- 
taining Forms Used in Civil Proceedings be- 
fore the Supreme Court, the Courts of Ap 
peal, and the District Courts of Louisiana. 
By Alfred Howell Flemming. (Walter H. 
Probst, New Orleans, La.) 1 Vol. $15. 


= - 


Recent Articles in Caw Journals 
and Reviews. 

“Effect of Power to Alienate on Executory 
Devise.”—1 Michigan Law Review, 427. 

“Destruction of Express Trusts by Mer- 
ger."—3 Columbia Law Review, 155. 

“The ‘Torrens Acts’: Some Comparisons.” 
1 Michigan Law Review, 444. 

“Recent Development and Tendency of the 
Law of Prize.”"—12 Yale Law Journal, 306. 

“Right of State to Require an Osteopa- 
thist to Obtain a License as a Practitioner 
of Medicine.”"—56 Central Law Journal, 189. 

“The Law of Dedication in Its Relation to 
Trust Legislation.”—16 Harvard Law Re 
view, 329. 

“Legislation against ‘Fellow Servant’ 
Rule.”"—25 Nation?! Corporation Reporter, 


S56. 


“The Non-liability of Railroad Companies 
Maintaining Hospitals, for the Malpractice 
of Surgeons and the Negligence of Nurses 
Therein.”—56 Central Law Journal, 184 

“Some Observations on the Case of Pri- 
vate Wadsworth.”—42 American Law Reg 
ister N. S., 161. 

“What is the Law Merchant.”-—3 Colum- 
bia Law Review, 135. 

“Some Leading English Cases on Trade 
and Labor Dispuces.”—42 American Law 
Register N. S., 125. 

“Government by Injunction.”—1l1 Ameri- 
ean Lawyer, 5. 

“Tneidental Relief in Federal Injunction 
Cases.”—23 Law Register, 150. 

“Continuing Control of Court over Child 
in Divorce Proceedings.”—56 Central Law 
Journal, 209. 

“Admissibility of Extrinsie Evidence to 
Ascertain Subject-Matter of Risk under Fire 
Insurance Policies.”—2 Maryland Law Re- 
view, 51. 

“Modern Methods for the Reformation of 
| Criminals."—11 American Lawyer, 10. 
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Securities 
16S. 
ist Liability for Negli 
Passes."-—56 Central 
Law \ Course 
Journal, 79. 


Direct- 


Instruments 


00 Banking Law 
and Liability of Bank 
Law 


tific 


Journal, 287 


ition of Payvees of Checks 


il Drafts.’—20 Bankine Law Journal, 835 


“Conditional Sale Contracts in Bank 


ruptey."—10 American Lawyer 


Held to 


56 Central Law 


“When a Contingent Fee will be 
be U 


neonscionable.’”— 


1S] 


Jour 
nal, 


<1. ~ 


The Humorous Side. 


MUSE 


tient 


AND TUT 

his pa the wrong 
tands ready to expose 
* draws that patient’ 


at on noce 


A FUTUR: 
examination in a 


POPULIST \t a recent written 


business college 


certain 


low are 


1? a voung lady studen 


to the question, corporations fOV 


erne wrote that they 


were governed by the “statute of frauds.” 


CaNn’T BE MAtb. \ correspondent s¢ 
us this quotation from the letter of an 
pear 


collection: 


diana justice of the respecting an 


count sent for 
“Can't Be 
he Ww ill 


six months then it ¢ 


maid by law at this time. But 


fall air to sum property in a bou 


an be maid but not at 


this time. I return the acount.” 


] 
( 


| man 


justice of the peace, in deciding 


igainst a railroad company fo: 


cow near a road erossing, decided 


in favor of the plaintiff for the rea 


“the defendant had no sign up at the eross 


ing.” 


Dir Nunc Pro Tunc.—Many years 


} 


county judge who had gone from he 


his health was erroneously reported 


and an eager aspirant to the supposed 


Ph 
caney actually got an appointment to it be- 


Vva- 


fore the vacaney existed. An old lawver to 


whom the facts were told drily remarked 


that Judge — — ought to die nunc 


pro 


tune 


DEMONSTRATIVE Evipence.— Following 


he methods of Solomon and Sancho Panza, 
an Indiana 
for 
concluded 
not of t! 


police judge, on the triai of a 


woman stealing ano woman’s night 
that, as the women were 


build, he wo 


the 


Lress, 


same hl make a 


practical lest. Over 


protests of the 


complainant’s attorney, she was compelled 


to retire to a waitingroom and put on the 


garment, and, although she 


} 
Her 


put it on over 
somewhat 


The 


variment 


street dress, she seemed em- 


defendant 

and 
vhile 
found 


barrassed at the inspection. 


was then asked to try 
because it 
it fitted the 


guilty. 


complainant, she was 


A Pic LEss P1GG.-~Some years CASE 


ago 
AND COMMENT published an Arkansas inci- 
lent referring to the prosecution of a man 
Driver for 
Pie 
named Ham. 
Shoat. A 


that 


named stealing hogs from a 


named and mortgaging them to 


a man A witness was named 


member of the bar insisted 


this proof by Shoat of a Driver's 


Pie's hogs and mortgaging them 


stealing 
to Ham 


was not larceny, but only a 


case of Bacon's bridgment. Somewhat 


parallel to this is % old) Kentucky 
indictment that has been brought to 


ur attention, which alleged that defend- 
“did 
ciously kill and destroy one pig, the personal 
Pige, 


sent of said Piew, the said pig be ing of value 


ant unlawfully, wilfully, and = mali- 


property of George without the con- 
to the aforesaid George Pigg. 
ao a 
pigs that were owned by said George Pigg, 
left pig 


said Pigg) had of pigs, and thus ruthlessly 


The pig thus 


Was the mate to some other 


which George Pigg a less than he 


tore said pig from the society of 
the 


Ceorge 


Pigg’s other pigs, against peace and 


Tue Cow HAD No WarRNING.—A Maryland | dignity of the commonwealth of Kentucky.” 








